United States Courts
District of Texas
Southern istict

IN THE UNITED STATES DISTRICT COURT MAY 3 0 2003
FOR THE SOUTHERN DISTRICT OF TEXAS AL by, lark
HOUSTON DIVISION o Mekul
MARK NEWBY, §
§
Plaintif, §
§
Vs. 8 CIVIL ACTION NO.H-01-3624
§ (Consolidated)
ENRON CORP., et al., S
§
Defendants. §

KENNETH D. RICE’S AND KEVIN P. HANNON’S
MOTION TO POSTPONE DISCOVERY AND TO STAY ANSWER DURING
PENDENCY OF CRIMINAL PROCEEDINGS

Defendants Kenneth D. Rice (“Rice”) and Kevin P. Hannon (“Hannon’) move to postpone
discovery and the filing of their answers to protect their constitutional rights pending the conclusion
of criminal proceedings against them.

I. INTRODUCTION

Mr. Rice was the Chief Executive Officer of Enron Broadband Services (“EBS”), a division
of Enron, from approximately July 1999 to July 2001. Mr. Hannon was the Chief Operating Officer
of EBS from sometime in 2000 to August 2001. The collapse of Enron gave rise to a myriad of civil
lawsuits as well as a federal criminal investigation. All of these proceedings cover the same subject
matter. Mr. Rice and Mr. Hannon are defendants in numerous civil cases, including Newby and
Tittle and some of the cases transferred to this Court pursuant to MDL No. 1446. Mr. Rice and Mr.
Hannon have now been indicted on matters central to the civil litigation. See United States v.
Kenneth Rice, Joseph Hirko, Kevin Hannon, et al; H-03-93-01, filed April 29, 2003; Lead Plaintiff in

Newby not only attached the indictment as Exhibit B to Plaintiff’s First Amended Consolidated
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Complaint.! The indictment also references many of the same press releases, analyst conference,
EBS transactions and stock trades that form the basis of the allegations against Mr. Rice and Mr.
Hannon elsewhere in the Amended Consolidated Complaint. Thereis clear overlap between the civil
cases before this Court and the criminal cases against Messrs. Rice and Hannon. Accordingly, Rice
and Hannon seek the same relief from filing an answer and from discovery that this Court recently
granted to Defendant Andrew Fastow.

Granting Mr, Fastow’s motion to stay discovery, this Court held that a stay is necessary for
an indicted defendant “when the clear overlap of issues in the criminal and civil cases [make] the
potential for self-incrimination more likely.” (Exhibit 2, p. 22). Staying Fastow’s obligation to file
an answer, the Court held that “requiring Fastow to file an answer in Newby, now that his motion
to dismiss has been denied, would have the . . . effect” of unnecessarily forcing him “to choose
between invoking his Fifth Amendment privilege and risking severe prejudice in the civil action.”
(Exhibit 3, p. 2). The same Fifth Amendment considerations support a stay of Mr. Rice’s obligation
to answer and to respond to discovery. Answering the Complaint paragraph by paragraph and
responding to discovery would force Mr. Rice and Mr. Hannon to a “Hobson s choice” of asserting
their Fifth Amendment privilege or defending the civil case. Therefore, Mr. Rice and Mr. Hannon
request that this Court postpone discovery from each of them and stay their obligation to answer the

complaints in Newby, Tittle and the transferred MDL No. 1446 actions until the criminal proceedings

against them are concluded.

' The Superseding Indictment against Kenneth Rice, Joseph Hirko, Kevin Hannon, Kevin Howard,
Scott Yeager, Rex Shelby and Michael Krautz is attached as Exhibit 1.

? See Memorandum and Order Re: Motions Filed by Enron Insider Defendant Andrew S. Fastow,
entered March 25, 2003 (Instrument no. 1298) attached as Exhibit 2; Order staying Fastow’s obligation to
answer entered April 29, 2003 (Instrument no. 1353) attached as Exhibit 3.
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